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On the occasion of his recent transfer from the Bureau 
of Yards and Docks where he had served as Legal and 
Legislative Liaison Officer, CDR Andrew M. Egeland, 
USN, was presented a scroll, a copy of which is repro- 
duced above, by Rear Admiral R. H. Meade, USN, Chief 
of the Bureau of Yards and Docks. 

The presentation of this scroll is an exemplification of 
what a Navy lawyer ideally seeks to accomplish. It 
represents the way we like our clients to feel about us 
as Navy lawyers. 
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We wish to express our congratulations to Commander 
Egeland for the fine example he has set and to wish 
him a good tour as Staff Legal Officer, Commander Naval 
Forces Marianas. 


NOTICE 


The following named officers have recently been 
selected as law specialists, designator 1620, in the regu- 
lar Navy: LT Nicholas R. Bach; LT John P. Dunbar; 
LTJG Owen L. Cedarburg; LTJG Floyd E. Kellam; 
and ENS Charles A. Cahill. 


MILITARY PERSONNEL DIVISION 


The following is a list of change-of-duty or-station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 


ment. The list includes orders issued before 1 May 1957. 


CDR Arthur J. Alley, USNR, from NAS, Memphis, to 
FLTACTS, Yokosuka. 

CDR Charles A. Blocher, USN, from JAG to SupSal, 
New York. 
LTJG Marshall T. Bohannon, Jr., 
FLTACTS, Yokosuka, to COM 8. 
LT Robert H. Brickates, USNR, from SCOLNAVJUS- 
TICE, Npt., R. I., to COM 6. 

CDR Edmund Burke, Jr., USN, from JAG School 
(Army), Charlottesville, to CINCPACFLT. 

ENS Michael R. Caprio, USNR, from SCOLNAVJUS- 
TICE, Npt., R. I., to COMSERVLANT. 

LT Ben N. Cole, USN, from JAG to PG Scol, Monterey. 

LT James W. Corley, USN, from NAF, Port Lyautey, 
to PG Scol, Monterey. 

CAPT Jack C. Davis, USN, from JAG to COMNAV- 
JAP. 


USNR, from 


(Continued on page 7) 
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ARTICLE 31, UCMJ—A GUIDE FOR 
INVESTIGATORS 


PART Il 


LIEUTENANT (jg) GREGORY M. CHEPLIN, USNR 


Part | of this article appeared in the July 1957 
JAG Journal. 





HE REMAINING SECTION of Article 31 

to be discussed is Section (d).* This section 
is phrased differently than the preceding three 
and provides a statutory basis for what was 
originally a judicial rule in the civil courts, i. e., 
that confessions and admissions which are ob- 
tained in violation of the privilege against com- 
pulsory self-incrimination will not be admitted 
into evidence against the individual who made 
them. It is therefore primarily a rule of evi- 
dence rather than privilege. However, Section 
(d) also provides additional criteria of what 
may constitute an inadmissible statement. 
These criteria are the use of coercion, unlawful 
influence, or unlawful inducement in obtaining 
the statement. This section does not carry the 
sanction of Article 98 but the sanction of bar- 
ring the statement from use in court is the 
greater impediment to prosecution. Therefore, 
the provisions of Section (d) are of equal im- 
portance to investigators as the provisions of 
Sections (a) and (b). 

“To be admissible, a confession or admission 
of the accused must be voluntary. A confession 
or admission which was obtained through the 
use of coercion, unlawful influence, or unlawful 
inducement is not voluntary.” * 

It is apparent that these prohibited means of 
securing confessions are related to compulsion, 
also the antithesis of voluntariness, discussed in 
the first part of this article. Therefore, much of 
the reasoning developed by the United States 
Court of Military Appeals there is applicable 
here. For the purposes of this discussion the 
important thing is how to avoid coercing, un- 
lawfully influencing, or unlawfully inducing 
individuals into making a statement and yet be 
able to “encourage” voluntary statements, 


which are such valuable evidence. As with the 
other sections of Article 31, the purpose of Sec- 
tion (d) is to ensure investigatory procedures 
which will preserve the mental freedom of the 
individual to decide what to say or not to say 
regarding an offense of which he is suspected 
or accused. As paragraph 140 a of the Manual 
points out, there are no “hard and fast rules for 
determining whether a confession or admission 
was voluntary.” But that paragraph does pro- 
vide some abstract illustrations and the deci- 
sions of the Court of Military Appeals provide 
some factual examples. 
The Manual’s illustrations of coercion are: 
“Infliction of bodily harm, including pro- 
longed questioning accompanied by depriva- 
tion of the necessities of life, such as food, 
sleep or adequate clothing. 
“Threats of bodily harm. 
“Imposition of confinement or deprivation 
of privileges or necessities, because a state- 
ment was not made by the accused, or threats 
of the same if a statement is not made by him.” 
The Court of Military Appeals has illuminated 
these abstractions in specific cases; but it must 
be remembered that, although the Court ruled 
that a certain course of conduct did not amount 
to coercion, it did not thereby necessarily ap- 
prove that conduct. The lesson to be drawn 
from the decisions is not “how much can I get 
away with” but rather “what course of action 
which may be necessary will also be proper.” 
For instance, relative to confining a suspect, 
which may sometimes be necessary, the Court 
has held that lawful pretrial confinement,** even 
solitary confinement, is not ipso facto coercive, 
as long as the man is allowed to sleep, bathe, 
shave and eat regularly.“ A statement given 
under these conditions, therefore, if otherwise 
proper, is admissible. 

Relative to the effect of deprivation of sleep 
and adequate clothing, the Court was faced with 





42. Section (c) is not relevant to the issue of compulsory self-in- 
crimination and therefore not within the scope of this article. 
43. Par. 140 (c), MCM, 1951. 


44. In accordance with UCMJ and MCM, 1951. 
45. U. S. v. Fair and Boyce, 2 USCMA 521, 10 CMR 19; see also 
U. S. v. Vigneault, 3 USCMA 247, 12 CMR 3. 
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some of each in the case of U. S. v. Jackson.” 
In that case, following his apprehension, Jack- 
son was taken to a military police station at 0130 
and his rights were duly explained pursuant to 
Article 31 (b). He was interrogated several 
times during the night. Between interrogations 
he was required to sit ona bench. Although no 
one stopped him from sleeping on the bench, he 
was not informed that he could. In fact he did 
not sleep all night. His shoes were taken from 
him. Thus Jackson was deprived of sleep and 
shoes and interrogated intermittently all night, 
as well as being told that the investigators were 
prepared to continue all day. Faced with these 
facts, the Court said: 

“However, we cannot say that collectively or 
individually they [these facts] would, in fact, 
amount to coercion, particularly in the light of 
other considerations found in the record. The 
accused, testifying as a witness on the limited 
issue of involuntariness, showed considerable 
presence of mind and adequate intellect and the 
record indicates he had the capacity to under- 
stand clearly his right not to say anything. 
While he may have been uncomfortable sitting 
on a bench, he was not prevented from attempt- 
ing to sleep and rest and there is no showing 
that this deprivation was imposed for reasons 
other than the lack of accommodations. He 
might have been embarrassed by the removal of 
his shoes, but there was evidence that the shoes 
were in fact owned by Private Hocher, one of 
the alleged victims. There is no reason why the 
shoes belonging to Hocher should not be taken 
from the accused, and the inference that they 
were taken for evidentiary purposes is reason- 
able, inasmuch as they were so used at trial. 
The showing made by accused on intensive and 
prolonged interrogation is unimpressive. While 
he was in the station for some fourteen hours, 
the fair inference is that the interrogator was 
there for less than one-half that time, and there 
is no evidence that he was constantly plying 
accused with questions. Furthermore, accused 
was adamant in his refusal to discuss any facts 
or circumstances surrounding the crime until 
after he had conversed in private with the chap- 
lain. Immediately thereafter he wrote out the 
confession in longhand and in his own words. 
During that time he was uninfluenced by any- 
thing save his own conscience. Faced realisti- 
cally, we believe that the triers of the facts 
reasonably could conclude that his confession 
was induced solely by his consultation with the 
chaplain, which negatives the view that he was 
so coerced by other influences that he was pre- 





46. 3 USCMA 646, 14 CMR 64. 
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vented from exercising his choice to admit or 
deny the crime, or to refuse to answer.” 

The foregoing is quoted at length to demon- 
strate the Court’s way of handling and inter- 
preting facts which indicate a violation of 
Article 31. Although a bare statement of these 
deprivations might at first seem to cry out 
“coercion,” a careful survey of all the circum- 
stances showed that there was no actual coer- 
cion. The Court therefore held that Jackson’s 
confession was voluntary. A different set of 
circumstances surrounding the same depriva- 
tions might well indicate real coercion. The 
Jackson case does not hold that suspects may be 
kept awake all night, stripped and “grilled” 
interminably. The decision does show that the 
Court will not reach out for the least indication 
of deprivation in order to find police brutality 
and invalidate the confession. The lesson for 
investigators is that they need not become hyper- 
sensitive in dealing with suspects, that they need 
only conduct themselves at all times while a 
suspect or an accused is in their custody in a 
manner which will bear scrutiny and can be 
reasonably explained in the light of Article 31 
requirements. Article 31 is not a strait jacket 
for investigators; it is more in the nature of a 
fence which may be freely approached and, 
when necessary, even leaned on, but never 
climbed over. The area protected by the fence 
is inviolable, but there is plenty of room outside 
in which to work. 

In the case of U.S. v. Moore,* the accused was 
legally confined, in conformance with the Code 
and Manual, and interrogated while in confine- 
ment. He was allowed sleep, given adequate 
food, and was not mistreated in any way nor 
questioned for more than a hour ata time. He 
was properly advised of his rights under Article 
31 (b). Following that advice, he declined to 
make any statement at all. Nevertheless, the 
questioning continued. Eventually he made a 
statement. This situation posed the question 
of whether continued interrogation after an 
announcement by an individual that he wished 
to remain silent is a form of coercion. The 
Court held that it was not in the following lan- 
guage: 

“Certainly the investigators were not required 
to refrain from further questioning simply be- 
cause the accused originally declined to execute 
a statement. It is not difficult to imagine the 
stultification of investigative procedures which 
would result were we to hold otherwise.” “ 

The Moore case, supra, also raised the ques- 
47. 4 USCMA 482, 16 CMR 56. 


48. The Court went on to quote the following excerpt from an 
opinion by Mr. Justice Jackson in the case of Stein v. People 
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tion of whether the denial of counsel to a suspect 
or an accused during interrogation is a violation. 
of Article 31. In that case, the Court held that 
under the Code an accused is not entitled to 
appointed military counsel prior to the filing of 
charges against him. It is concluded that 
failure to provide appointed military counsel 
at interrogations of an individual prior to the 
filing of charges against him is not coercion 
and does not render any statement made 
inadmissible. 

Although superior rank and official position 
may have a coercive effect on an individual being 
interrogated, the mere presence of officers at an 
interrogation of an enlisted man does not con- 
stitute coercion.© When a situation presents 
itself, however, where military rank or other 
“awe-inspiring” attributes are possessed by one 
person interrogating another, which attributes 
might act upon the individual being questioned 
in such a manner as to impair his freedom of 
will to speak or remain silent, a clear warning 
to that person of his rights, in accordance with 
Section (b) of Article 31, is the most effective 
method of neutralizing this pressure. There- 
fore, it is not required that an investigator be 
of the same rank as the suspect or accused, nor 
that high ranking officers be barred from in- 
vestigations, as long as the inherent power of 
rank is not used to unlawfully influence or co- 
erce, directly or by implication.” 

The next problem to be considered is that of 
unlawful influence and inducement. The Man- 
ual for Courts-Martial, 1951, provides some il- 
lustration on this point in paragraph 140 (a): 

“Promises of immunity or clemency with 
respect to an offense allegedly committed by 
the accused. 

“Promises of substantial reward or benefit, 
or threats of substantial disadvantage, likely 
to induce a confession or admission from the 
particular accused.” 

The Court of Military Appeals, following the 
Manual and its own criteria of voluntariness, has 





of State of New York, 346 U. S. 156, 1953: 

“* * * Interrogation is not inherently coercive, as is physical 
violence. Interrogation does have social value in solving crime, 
as physical force does not. By their own answers many suspects 
clear themselves, and the information they give frequently points 
out another who is guilty. Indeed, interrogation of those who 
know something about the facts is the chief means to solution 
of crime. The duty to disclose knowkledge of crime rests upon 
all citizens. It is so vital that one known to be innocent may 
be detained, in the absence of bail, as a material witness. This 
court never has held that the Fourteenth Amendment prohibits a 
state from such detention and interrogation of a suspect as 
under the circumstances appears reasonable and not coercive.” 

49. See U. S. v. Manual, 3 USCMA 739, 14 CMR 157. CAVEAT: 
On the question of depriving an accused of due process by denial 
of his right to counsel during questioning, see U. S. v. Gunnels, 
USCMA No. 8863, decided 19 July 1957 (denial held prejudicial). 

50. U. S. v. Hagelberger, 3 USCMA 259, 12 CMR 15. 

51. See U. S. v. Welch, 1 USCMA 402, 3 CMR 136. 


held that inducements or promises, like coercion 
or other unlawful types of pressure, invalidate 
confessions or admissions only when they were 
of such nature as to impair the freedom of will 
of the accused. The Court has measured the 
effect of influence by a standard of whether the 
particular inducement was “* * * such that 
there is any reasonable likelihood that it would 
so constrict the will [of the accused] * * * 
that he might have been induced to confess 
guilty of a serious crime which he did not com- 
mit”—if not, then the inducement would usually 
not be considered to have been an “effective 
cause” of giving the statement.” Therefore, 
although the proper procedure is to offer no 
inducements and make no promises, should such 
inadvertently be used they will not invalidate 
the confession unless they actually caused—or 
reasonably could be inferred to have caused— 
the accused to confess involutarily. 

The foregoing criteria have been applied by 
the Court in several cases producing various 
results. In U.S. v. Josey,® the challenged state- 
ment of the accused was made after the victim 
(of larceny), in the presence and with the con- 
currence of a CID agent, told the accused that 
if the money were returned, he would not “press 
charges” against him (the accused). After 
determining that the presence of the CID agent 
provided sufficient “officiality” to the interro- 
gation and the promise to drop the charges, the 
Court turned to a consideration of whether such 
a promise would so “constrict the will” of the 
accused that he would be “induced to confess 
guilt of a serious crime which he did not com- 
mit.” The Court held that it could, although did 
not necessarily do so in this case. Since the 
Josey case, supra, was decided primarily on a 
tangential procedural point, the holding is not 
relevant here; but the reasoning is. It consti- 
tutes a warning that promises to drop the 
charges in return for a confession may very well, 
in the absence of a showing to the contrary, be 
interpreted as being an unlawful inducement. 

Promises to keep an offense at a “low level” or 
other indications that just minor punishment 
will be inflicted are considered to be unlawful 
inducements or influences only if the person 
making the promise is in a position to effectuate 
the offer. If the promisor is helpless to carry 
out the promise and the accused knows it or if 
the promise is in conditional terrns, i. e., to try 
to get or to recommend leniency of some sort, 
then the promise is not considered to be of suffi- 
cient weight to “constrict the will” of an ac- 


52. U.S. v. Colbert, 2 USCMA 3, 6 CMR 3. 
53. 3 USCMA 767, 14 CMR 185. 
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cused.* The greater the promisor’s power and 
the more definite the promise, the more unlaw- 
fully influential is the effect. The accused’s 
awareness of these factors and his general 
knowledge of military procedures is also an im- 
portant consideration. To avoid the taint of 
involuntariness, however, the best practice is to 
make no promises and not offer to try to help 
the accused in return for a statement. 

The Court has had some difficulty in deciding 
how far investigators may go in the use of what 
might be termed “tricks of the trade.” The 
language used in deciding U. S. v. Payne,® would 
indicate a lot of leeway: 

“But intentional misrepresentations of fact, 
such as a promise of secrecy, which are not 
likely to elicit an untrue statement, do not 
render a confession inadmissible. * * * I 
believe that some ingenuity is permissible in 
dealing with suspects, and we have previously 
stated that a ruse, while frequently depre- 
cated by the courts, is nonetheless permitted. 
U.S. v. Gibson, 3 USCMA 746, 14 CMR 164. 
The method here used is more properly cata- 
logued as a clever tactic than as a fraudulent 
technique.” 

The method referred to here was a statement by 
the investigator to the accused during the inter- 
rogation, after the accused had denied using 
narcotics, as follows : “Man to man, just between 
you and I, when was the last time you used 
narcotics?” In spite of the implied promise to 
keep the answer confidential, the Court, under 
the circumstances which indicated that the ac- 
cused did not really think his answer would be 
kept secret, held that the question did not con- 
stitute an unlawful inducement. 

However, although the broad language quoted 
above and the holding in the Payne case, supra, 
would seem to open the door to many tricks of 
this kind, such is not the fact. Varying circum- 
stances impel the Court to quite opposite results, 
and an investigator is taking a risk when he 
attempts to inveigle a reluctant suspect into 
talking. The line between lawful and unlawful 
inducement is often hard to see; and unless it is 
clear that the “encouragement” would not be 
the effective cause of the confession, it is safer 
to refrain from using it. 

That the foregoing permissiveness regarding 
trickery is not as broad as it looks was demon- 
strated in the later case of U. S. v. Cudd.* 

This case involved the use of an inducement 


which, at first glance, would seem clearly within 

54. U. S. v. Howell, 5 USCMA 664, 18 CMR 288; U. S. v. Johnson, 
5 USCMA 795, 19 CMR 91. 

55. 6 USCMA 225, 19 CMR 351. 

56. 6 USCMA 630, 20 CMR 346. 
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the rule of the Payne case, supra. An investi- 
gator, faced with a reluctant suspect who had 
been properly advised of his rights, proceeded 
to obtain a confession by telling the suspect that 
what he said would be kept “confidential.” The 
Court found that, under the circumstances, this 
promise of confidentiality lulled the accused 
“into a belief that anything he said would not 
be used before a court-martial”—thus, in effect, 
nullifying the previous warning that anything 
he said could be so used. Judge Latimer, 
who had written the above-quoted opinion in 
the Payne case, supra, stated here: 

“While a trick of the trade by Government 
agents is permissible to obtain a statement, it 
must be one which is not a flagrant violation of 
a Congressional enactment. While an investi- 
gator may use a trick to aid him in detection, 
he cannot adopt a scheme which denies an ac- 
cused a substantial statutory right. His ruse 
must be within the law, not without it.” 

The Payne case, supra, was distinguished on 
the facts. The Court felt that Payne’s confes- 
sion was not actually induced by the investiga- 
tor’s “man-to-man” approach, whereas they felt 
that Cudd would not have spoken as he did if 
not for the promise of secrecy. The distinction 
between the two cases legally is extremely 
narrow, and the Court’s factual approach to 
these problems is thereby brought into focus. 
However, the Cudd case, supra, also demon- 
strates that the warning requirements must 
not only be given lip service at the outset of an 
interrogation; they must be observed through- 
out. If the suspect is ever given good reason to 
believe that his privilege is no longer in effect, 
that he either is obliged to speak or that his 
statement cannot be used against him, then the 
same result will follow as though no warning 
had been given and the statement will be in- 
admissible if this belief was the reason the state- 
ment was given. It is therefore apparent that 
the criterion of whether any influence or induce- 
ment is lawful or unlawful is subjective. If it 
reasonably could or did cause the accused to 
speak against his will, then it was unlawful. 

A final problem to be considered is that which 
arises when a suspect or an accused has given 
an incriminating statement which in some way 
was obtained in violation of Article 31 (or as 
the result of some other illegal action such as 
illegal search and seizure or illegal wiretap- 
ping).*’ Does that render him completely im- 
57. See U. S. v. Ellwein, 6 USCMA 25, 19 CMR 151. For a discussion 

of these types of evidence see Think Before Searching by LT (jg) 

Raymond T. Huetteman, USNR in December 1955 JAG Journal 


and Use of Intercepted Communications in Trials by Courts- 


Martial by LT (jig) J. P. Byron, USN in March 1956 JAG 
Journal. 
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mune from further interrogation? The answer 
is clearly no. 
proper means used to obtain a confession, 
whether compulsion, inducement or lack of 
warning, is presumed to continue and subse- 
quent confessions are presumed to be the result 
of the same improper influence which affected 
the first, unless the contrary can be established. 

The Government has the responsibility for 
showing that a confession is voluntary and if it 
appears that the confession offered was the likely 
product of other evidence which was illegally 
obtained, the Government has a heavier bur- 
den than in a case in which the statement 
stands apart from any such possible taint.** 
The best and clearest means of eliminating the 
previous impropriety, aside from correcting 
the defect itself, is to advise the suspect that the 
previous statement is inadmissible against him 
and that he is now free to speak or remain silent 
as though he had never spoken. If he then 
chooses to make a voluntary statement and 
Article 31 has been otherwise complied with, 
his new statement will be admissible unless the 
warning was a mere “hollow mockery” and the 
accused had been so trapped by illegal means 
that he is not really free to choose under the cir- 
cumstances.” If an interrogator does not know 
of the previous incorrectly obtained statement, 
he cannot follow this procedure. In that event, 
the circumstances of the two statements will 
have to determine whether in fact the second 
statement was tainted by the first. 

In any event, investigators must avoid any 
attempt to pull themselves up by their boot- 
straps when the starting point is illegal evi- 
dence. Once such a chain of circumstance is 
58. U. S. v. Monge, 1 USCMA 95, 2 CMR 1; U. S. v. Bennett, 7 

USCMA 97, 21 CMR 223; U. S. v. Spero, USCMA No. 9686 de- 


cided 5 July 1957. 
59. U.S. v. Taylor, 5 USCMA 178, 17 CMR 178. 





However, the effect of the im- . 


begun, it must be decisively broken if later evi- 
dence is to be admissible. It must be clearly 
demonstrable that any subsequent statements 
were given voluntarily and independently of the 
preceding involuntary statements or other il- 
legal evidence in the hands of the investigator. 
The Court’s purpose in this is logical and sound. 
Law enforcement agents should not resort to 
illegal tactics in the hope that evidence may be 
secured which in one way or another will be 
regarded as admissible.” 

Although there are undoubtedly pitfalls re- 
maining into which a conscientious investigator 
might fall while sincerely trying to comply with 
Article 31 and at the same time do a thorough 
job of investigating, these errors should be rare. 
For the most part, the major requirement of 
the Article are understandable from the plain 
meaning of its words. Those terms which re- 
quire interpretation have already been generally 
passed on by the Court as discussed above. It 
will be a unique situation which presents a really 
tough problem as to the proper course of action 
to take if the spirit and purpose as well as the 
letter of Article 31 are remembered. These are 
basic in American jurisprudence—a spirit of 
fairness in dealing with an accused and of 
freedom from being forced to accuse or testify 
against one’s self; and a purpose to see that this 
fundamental privilege is enforced and protected 
from intentional or unwitting erosion. The 
enforcer of law has a duty to uphold the law 
whether or not it may seem to benefit the crimi- 
nal. He also has a duty to do a thorough job 
of investigating and obtaining facts. The latter 
duty will be best discharged if the former is 
carefully observed. Cutting corners will not 
save time. 


60. See U. S. v. DeLeo, 5 USCMA 148, 17 CMR 148, on the question 
of a confession as a product of an illegal search. 








(Continued from page 2) 

CDR Anthony J. DeVico, USN, from SubBase, New 
London, to COMSUBLANT. 

CDR Fordyce R. Downs, USN, from JAG School, 
(Army) Charlottesville, to PG Scol, Monterey. 

LCDR Lawrence E. Flynn, USNR, from MCRD, Parris 
Island, to NAVSTA, Norfolk. 

CDR F. LaMar Forshee, USN, from CINCNELM, to 
SCOLNAVJUSTICE, Npt., R. I. 

ENS Maitland G. Freed, USNR, from SCOLNAVJUS- 
TICE, Npt., R. I., to COM 11. 

CRD Benjamin P. Jacobs, USN, from COM 11 to NAB, 
11 and 12 ND. 

CDR Robert H. Keehn, USN, from NAB, 11 and 12 ND 
to SRNC. 


LTJG Richard M. Keiser, USNR, from Inactive Duty 
to COM 8. 

LCDR John S. Lane, USNR, from COM 12 to NAS, 
Pensacola. 

LT Leslie O. Lynch, USN, from NAAS, Cabiniss Field, 
to PG Scol, Monterey. 

LCDR Charles J. Mackres, USNR, from RECSTA, 
Pearl Harbor, to COM 11. 

CDR Guilbert W. Martin, USN, from JAG to COM- 
FAIR, Jacksonville. 

CDR Robert H. McCarthy, USNR, from JAG School, 
(Army) Charlottesville, to NAS, Memphis. 

CDR Paul W. McEntire, USN, from COMFAIR, Jack- 
sonville, to SCOLNAVJUSTICE, Npt., R. I. 


(Continued on page 16) 
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NAVAL RESERVE LAW 
PROGRAM INFORMATION 


EVERY POINT HELPS 


Good news travels fast—so perhaps you have heard 
the word that no longer will your 15 gratuitous retire- 
ment points be docked for periods spent on active duty. 

Since April 1955 the rule of “pro rata reduction in 
the 15 points for periods of active federal service during 
the year” has been in effect. However, as of 6 August 
1956, there is no such reduction according to a deter- 
mination made by the Comptroller General. 

This is the result of last year’s amendment of the 
reserve retirement law made when Congress was codi- 
fying all military laws into Title 10 of the United States 
Code. 

In examining the new title, the Comptroller found that 
Congress had changed the wording in the matter of 
gratuitous points for membership in the Reserve so 
that a different interpretation was necessary. 

For most Reservists, it means only one point a year— 
but every point helps. 


NATIONAL RESOURCES CONFERENCES 


Pursuant to Change 1 of BUPERSINST 1571.4C, 
Naval Reserve officer-lawyers desiring two-weeks active 
duty for training in Fiscal 1958 may make application 
through regular channels to attend one of the National 
Resources Conferences as follows: 


Naval 
Districts 
Assigned 
Location Convening Date Quotas 

Sioux Falls, S. Dak___-__- 23 Sep 1957 8, 9, 13 
Burlington, Vt___-_----- 23 Sep 1957 1, 3,4 
area 21 Oct 1957 6, 8, 9 
My BOER che sacadaadizcs 21 Oct 1957 9, 12, 13 
Paseuren, Fa.......... 11 Nov 1957 3, 4, 5 
Memphis, Tenn_-________-_ 2 Dec 1957 4, 5, 6, 9 
Peeeme)’ Cale s tis. 13 Jan 1958 11, 12, 13 
Indianapolis, Ind________ 13 Jan 1958 4, 8,9 
Los Angeles, Calif.______ 10 Feb 1958 11, 12, 13 
Boston, Mass............ 10 Feb 1958 1, 3,5 
Philadelphia, Pa_________ 17 Mar 1958 3, 4, 5,9 
Charleston, W. Va_____-- 17 Mar 1958 4,5 
Fort Worth, Tex_______- 14 Apr 1958 8, 9, 11 
Rochester, N. Y_________ 14 Apr 1958 3, 4, 9 
Montgomery, Ala_______- 12 May 1958 5, 6,8 
Bridgeport, Conn________ 12 May 1958 1, 3,4 


> 
A PIECE OF PAPER 


Most Navy officers consider the fitness report the most 
important single “piece of paper” in an officer’s official 
file. 


JAG JOURNAL 


They are right. 

A complete file of fitness reports provides a record of 
duties performed and an account of the manner of their 
performance. It shows the professional qualifications 
of the officer, any matters commendatory or censorious 
concerning him, a notation of any disciplinary action, 
the general state of his health and endurance as it 
affects his value to the naval service, any special quali- 
fications possessed by the officer, and a statement of his 
personal characteristics. 

In its constant effort to improve the means of evaluat- 
ing Naval officers, the Bureau of Naval Personnel has 
revised Form NAVPERS 937, Report on the Fitness 
of Naval Reserve Officers on Inactive Duty (Participat- 
ing in Drilling Programs or under Appropriate Duty 
Orders). Beginning 30 June 1957, this revised Form 
must be used, pursuant to BUPERSINST 1611.9. 


PHOTOGRAPHS FOR BUPERS RECORDS 


If your picture in your BUPERS jacket is more than 
ten years old or if it does not show you in current rank, 
you should make a date with a photographer—civilian 
or Navy if there is one available. Requirements for 
photographs are set forth in article B-2210, BUPERS 
Manual. 


READY RESERVE AGREEMENTS 


In order for Reservists to remain in the Ready Re- 
serve and thus be entitled to active duty for training 
with pay and allowances, their Ready Reserve Agree- 
ments must be maintained in a current status. 

Reserve officers in the Ready Reserve who are ful- 
filling their compulsory military obligations are advised 
within 6 months of the date of completion of their Ready 
Reserve obligations that they will be transferred to a 
Standby Reserve (S-1) status unless they submit a 
Ready Reserve Agreement Request (NAVPERS 408). 

Reserve officers in a volunteer Ready Reserve status 
are notified within 3 months of the date of termination 
of their Ready Reserve Agreements that they will be 
transferred to an S-1 status unless they submit a 
similar request. 

Ready Reserve Agreements may be made for a period 
of from 1 to 5 years and are submitted in triplicate 
to the Commandant of the Naval District holding the 
Reservist’s service record. 

Questions concerning your reserve status should be 
addressed to your cognizant Naval District Commandant 
or to the Chief of Naval Personnel, attention Pers. B- 
134. Further information concerning reserve status 
may be found in BUPERSINST 1821.1A (Chg. 1). 
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THE SUFFICIENCY OF THE OFFER OF PROOF 
FOR APPELLATE REVIEW 


ENSIGN LEWIS DESCHLER II, USNR 


N ORDER THAT reviewing and appellate 
authorities may determine whether or not the 
action of a court in excluding defense evidence 
was proper, the Manual for Courts-Martial, 
United States, 1951, provides that ‘‘[w]henever 
the court refuses to hear certain testimony of- 
fered in behalf of the accused, or to receive cer- 
tain evidence of any kind in his behalf, the 
defense counsel may make a concise statement 
setting forth the substance of the expected testi- 
mony or other excluded evidence.” * 

This statement is generally referred to as an 
offer of proof. It is most important in the con- 
sideration by reviewing and appellate authori- 
ties of a question of error by a court in the 
exclusion of evidence offered by the defense. 
This is aptly set out in a board of review deci- 
sion wherein it was stated: “* * * [Slince a 
conviction cannot be disapproved on the basis 
of sheer speculation as to the content of a par- 
ticular witness’ expected testimony, the failure 
of defense counsel to make an offer of proof may 
prevent presentation of a serious error to ap- 
pellate bodies.” ? 

It has been held that the exclusion of evidence 
was not prejudicial where the offer of proof was 
not sufficient. Therefore, once an offer of 
proof is deemed appropriate, it must be suffi- 
cient to show that the exclusion of the evidence 
in question was erroneous. 

The answer to the question of what constitutes 
a sufficient offer of proof is not always as clear 
as it may seem. ‘Normally mere conversa- 
tion between the Court and defense counsel, or 
argument by defense counsel, does not consti- 
tute an offer of proof.”* A survey of cases 
shows that sub-par. 154c of the Manual has 
been construed as having more than one inter- 
pretation with respect to its requirements for 
sufficiency. 

A liberal construction of the provision was 
formulated in the decision of U. S. v. Wells 
wherein an Air Force board of review stated: 





1. Par. 154c, MCM 1951. This statement shall not be considered by 
the court as proof of the matters contained therein. 

2. CM 347243, McConnel, 1 CMR 320, 323. Petition for review de- 
nied, 1 CMR 99. 

3. ACM 10050, Graalum, 19 CMR 667. Petition for review denied, 19 
CMR 413. 

4. Id. at 688, footnote 2. 


“It is apparent that here the defense coun- 
sel did not effect complete compliance with 
the aforementioned Manual provision [sub- 
par. 154 (c) ] in that he did not make a concise 
statement setting forth the substance of the 
accused’s expected testimony relative to his 
psychiatric treatment. However, we feel 
that the dictates of justice require us to ac- 
cept the defense counsel’s statement—‘it’s 
very pertinent to the lesser included offense 
of wrongful appropriation’—as being sub- 
stantial compliance with the above-quoted 
portion of the Manual and, in effect, amount- 
ing to an offer of proof. Accordingly, we 
are constrained to interpret the statement of 
the defense counsel to the effect that he in- 
tended to establish that the accused did not 
harbor the requisite intent to permanently 
deprive the owner of the suit, but on the con- 
trary, possessed only the intent to temporarily 
deprive the owner of his property.” ® 

Apparently, according to this doctrine, a mere 
assertion to the effect that the anticipated testi- 
mony is relevant to the issue not only would 
suffice but also would permit the reviewing and 
appellate authorities to determine for them- 
selves its relevancy. 

On the other hand, in a later board of review 
decision, a preference for “complete compli- 
ance” was evinced when, speaking generally, 
the board commented: “* * * [T]o be suffi- 
cient, the offer of proof should set forth in detail 
the substance of the expected testimony, or 
other excluded evidence, and a mere offer to 
prove conclusions of fact may be insufficient to 
constitute a valid offer of proof.” * Specifically, 
the board applied its more stringent view when 
it said: 

“Trial defense counsel’s offer of proof that 
the witness Boyle had made prior attempts 
to get off an overseas shipment consisted of 
a mere statement of a conclusion of fact to 
that effect and did not include the specifica- 
tion of any details in support thereof * * *. 





5. ACM S-6252, Wells, 10 CMR 892, 894. See also ACM S~—11208, 
Allen, 20 CMR 676. 


6. ACM 10050, Graalum, 19 CMR 667, 668. Petition for review 
denied, 19 CMR 413. 
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Such fact is not inconsistent with any testi- 
mony of the witness at trial * * * and does 
not import that any attempts on the part of 
the witness of that nature were by unlawful 
means. Accordingly, proof of that fact was 
not shown to have any probative value to 
affect the credibility of the witness and the 
law officer properly ruled that such evidence 
was irrelevant and immaterial for purposes 

of impeachment of the witness.” * 

Whether or not defense counsel in this case did, 
in fact, possess admissible evidence is a matter 
of conjecture. But if he did, he failed to point 
it out because his offer lacked detail and an 
indication of relevancy. 

An immediate conclusion upon comparing the 
decisions of the Graalum case, supra, and the 
Wells case, supra, is that the opinions are not 
consistent. In order to gain further insight into 
the problem, consideration of decisions of fed- 
eral courts is not inappropriate inasmuch as 
the rules in federal procedure relating to offers 
of proof are considered “to be generally trans- 
latable to trials by courts-martial.” * 

In this area of federal procedure, it is well to 
note that a formal offer of proof is not necessary 
in a trial where the record indicates the sub- 
stance of the evidence excluded. However, 
prejudicial error may be ascribed to the trial in 
which counsel is precluded from presenting an 
appropriate offer.” 

As to the sufficiency of an offer of proof, U. S. 
v. Wicoff ™ discloses an approach closely allied 
to that developed in Wells, supra. In that case, 
the defendant was convicted of aiding and abet- 
ing a cashier in willfully misapplying funds of 
a bank. On appeal, it was held that an offer of 
proof presented during the trial showed that 
certain evidence surrounding the negotiation of 
a particular check should have been admitted 
into evidence. The appellate court inferred, as 
was done in the Wells case, that the evidence so 
offered pertained to the intent of the defendant 
which was an element of the offense charged. 
With this as the basic premise, the court stated 
that the trial court erred in not admitting the 
evidence. 

The majority of the decisions of federal courts 
show that a rather strict standard is utilized in 
testing the sufficiency of an offer.” An example 

7. Id. at 686. 
8. Id. footnote 2 at 688. 
9. Iva Ikuko Toguri D’Aquino v. U. S. 192 F. 2d 338, 374, 1951. See 

also 53 Am Jur, Trial § 101. 

10. Id. at 374. 
11. U.S. v. Wicoff, 187 F. 2d 886, 889, 1951. 
12. Beauharnais v. Ill., 343 U. S. 250, 1951. Rehearing denied, 343 


U. S. 988; Elder v. U. S., 202 F. 2d 465, 1953. Cert. denied, 345 
U. S. 999; 1953; Zamora v. U. S., 112 F. 2d 631, 1940; McCutchan 
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is Paschen v. U.S.," a tax evasion case, in which 
the defendant was convicted. In that case, the 
Court of Appeals held that the trial court was 
correct in sustaining the government’s objec- 
tions to the introduction of certain defense evi- 
dence. The objections sustained pertained to 
offers of evidence which related to certain bank 
accounts of the defendant other than the one 
upon which the Government based its prosecu- 
tion. In its rulings, the trial court stated that 
such evidence might be allowed if it could be 
shown that the evidence would offset the facts 
as disclosed by the particular account presented 
by the Government. The appellate court pointed 
out that this was not shown by the defendant’s 
offers of proof. Since the relevancy of this 
evidence was not indicated, the appellate court 
had no choice but to uphold the rulings made by 
the trial court. 

The duty to present an offer of proof, when 
appropriate, is upon the defense counsel,* and 
it follows that if the offer is not sufficient, that 
duty has not been discharged. Therefore, it is 
not unreasonable for reviewing and appellate 
authorities to expect that an offer clearly show 
why certain evidence should have been admitted. 
Even in the Wells and Wicoff cases, supra, the 
basic test was clarity, notwithstanding the 
seemingly lax standards set forth in those 
decisions. 

The decision of the Graalum case, supra, to- 
gether with the weight of authority in the fed- 
eral system, should be ample reason for a com- 
pliance with the more exacting requirements for 
a sufficient offer of proof. To do otherwise could 
result in an offer which is inadequate to present 
an error for review. This proposition is au- 
thoritatively summed up in the Graalum case 
with the statement: “The burden of making a 
sufficient offer of proof, where one is necessary, 
is upon the accused and his counsel and the 
general rule is that an appellate agency will not 
find prejudicial error in the exclusion of evi- 
dence offered by accused at trial unless a suffi- 
cient offer of proof was made at trial and is a 
part of the record * * *.”* 

Endeavoring to preserve an error through an 
offer of proof is not an area in which to surmise 
as to the requirements of a particular reviewing 
or appellate authority. Therefore, the most 
prudent procedure is to present a detailed offer 
of proof setting forth the expected testimony or 
other excluded evidence and indicate its com- 

v. U. S., 70 F. 2d 658, 1934. Cert. denied, 293 U. S. 568, 1934; 

Finnegan v. U. S., 231 F. 561, 1916. 

13. Paschen v. U. S., 70 F. 2d 491, 500, 1934. 
14. CM 347243, McConnel, 1 CMR 320. 


15. ACM 10050, Graalum, 19 CMR 667, 688. Petition for review de- 
nied, 19 CMR 413. 
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petency, relevancy, and materiality. If this is 
done, the reviewing and appellate authorities 
are given the opportunity to clearly weigh the 
matter and squarely decide on the question of 
the alleged erroneous ruling by the lower court. 
sy presenting the substance of the evidence in 
his offer, counsel can demonstrate exactly what 
was excluded. Why it should not have been ex- 
cluded will be manifested by an indication of 
the qualities of the evidence establishing its 
admissibility. That evidence is admissible is 
evinced by its worthiness, by its tendency to 


prove a fact in issue, and by its relationship 
with the case. Although the contents of an 
offer of proof are not entitled to any weight by 
a court-martial in arriving at its findings,’® an 
offer of proof may establish a defense and be 
the basis for a determination that an erroneous 
ruling was made during the trial.” Counsel 
must be aware of these factors of his evidence 
and must be prepared to persuasively supply 
them so that his offer of proof may be sufficient. 


16. ACM 4455, DeAngelis, 4 CMR 654. 
17. U. S. v. Hawkins, 6 USCMA 135, 19 CMR 261. 











RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Annuity elections for dependents—incom- 
petent members—Time for elections— 


e The Uniformed Services Contingency Option Act (10 
U. S. C. 1431-1444 (1956) ) authorizes the Secretary of 
the Navy to make a survivor annuity election on behalf 
of a mentally incompetent member. Where a member 
has been determined incompetent and is subsequently 
determined competent, the Secretary is without author- 
ity to make an election on behalf of that member after 
the latter determination. 

Although a finding of mental incompetency of a mem- 
ber made at the time of the member’s disability retire- 
ment would extend for a reasonable period of time dur- 
ing which the Secretary can make a survivor annuity 
election on behalf of the member, a determination of in- 
competency made after retirement is too late to permit 
a Secretarial annuity election. CompGen Decision B- 
130872, 23 April 1957. 


MILITARY PERSONNEL—Dual comp ti Con-current military 





retired and civilian pay— 


@ A retired officer was employed as a consultant on a 
“when actually employed” basis under a Federal civilian 
employment contract. The contract limited the hours 
or days of employment so that the total amount of 
retired pay and civilian compensation could not exceed 
$10,000 a year during the year of employment. Held: 
The Dual Compensation Act does not prevent the retired 
officer from receiving his retired pay even though the 
rate of civilian compensation computed on a full time 
annual basis would exceed $10,000. CompGen Decision 
B-130334, 4 April 1957. 


MILITARY PERSONNEL—Naval enlisted men serving on vessels in 
foreign waters—Retention after expiration of enlistment— 
increased pay— 


@ Navy regulations, which require submission to the 
General Accounting Office of claims of enlisted members 
for the 25% increase in basic pay when their enlistments 
expire while serving on a vessel in foreign waters and 
when they are retained on active duty in the public in- 


Prepared by the Finance and Taxation Branch 
Office of the Judge Advocate General 


terest, may be revised to permit immediate payment of 
the increase by ship’s disbursing officers. 

Enlisted members of the Naval Reserve who are serv- 
ing on vessels in foreign waters when their period of 
obligated service expires but who are not retained on 
active duty beyond the termination of enlistment are not 
entitled to the increased pay provided in 10 U. S. C. 
5540. However, if the reserve member is retained be- 
yond the normal date his term of enlistment would 
expire, he becomes eligible for the increased pay. 

Evidence to support increased pay provided in 10 
U. S. C. 5540 for enlisted personnel of the naval service, 
who are serving on vessels in foreign waters when their 
enlistments expire and who are temporarily retained on 
active duty, should include the military pay order au- 
thorizing the pay and a certification that the retention 
was authorized by the senior officer present afloat as 
essential to the public interest. CompGen Decision 
B-130529, 16 April 1957. 


MILITARY PERSONNEL—Pay of National Guard members disabled 
by disease or injury while in training—After hospitalization and 
prior to resumption of civilian pursuits— 


@ The pay and allowances due National Guard members 
under 32 U. S. C. 318, which extends benefits appli- 
cable to corresponding grades of the regular Army or 
regular Air Force to guardsmen who are disabled by 
disease or injury while in training, may not be con- 
tinued beyond termination of hospitalization if it is 
determined that National Guard members are able to 
perform their military duties, notwithstanding their 
incapacity to resume the duties of their civilian pursuits. 

Although a certification by a nonservice physician of 
the physical condition of a member of a reserve com- 
ponent of the uniformed services who suffered a dis- 
ability during training duty may be accepted to estab- 
lish the member’s inability to perform military duty, 
such evidence in lieu of a certification by a service medi- 
cal officer should be discouraged and only permitted 
under closely circumscribed regulations. CompGen 
Decision B-130694, 4 April 1957. 
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MILITARY PERSONNEL—Retirement eligibility—Se:vice credits— 
Double time for foreign service— 


@ Officers and enlisted men of the uniformed services 
who had active enlisted service in China, Cuba, Philip- 
pine Islands, Guam, Alaska, and Panama prior to 
24 August 1912, and in Puerto Rico and Hawaii prior 
to 23 April 1904, may have such service credited as 
double-time for computation of service for determining 
eligibility for retirement under 10 U. S. C. 1331, but not 
for computation of retired pay. 

Retired pay provided in 10 U. S. C. 1331-1337 for 
members of the uniformed services is payable from the 
first day of the first month following the month in which 
application is filed. CompGen Decision B-130703, 25 
April 1957. 


SERVICEMEN’S AND VETERANS’ SURVIVOR BENEFITS ACT—Entitle- 
ment of bers of Insular Force of the Navy to death gratuity 
payments— 





@ Survivors of members of the Insular Force of the 
Navy are entitled to the death gratuity benefits provided 
by Section 301 of the Servicemen’s and Veterans’ Sur- 
vivor Benefits Act. 

In the computation of death gratuity payments pre- 
scribed by Section 301 of the Servicemen’s and Veterans’ 
Survivor Benefits Act for survivors of members of the 
Insular Force of the Navy, the rates of pay fixed by the 
Secretary of the Navy are to be used rather than the 
basic rates of pay prescribed in Section 201 of the Career 
Compensation Act of 1949. CompGen Decision B- 
130701, 4 April 1957. 





LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE JR., USNR 
LANDLORD-TENANT 


The landlord-tenant relationship is created either 
orally or in writing. 

When you rent without signing a lease you usually 
become a tenant from month-to-month and you cannot 
move nor can the landlord put you out, except for non- 
payment of rent or creating nuisance, without giving 
the notice required by state law. This varies from state 
to state and should be checked. This does not mean that 
the landlord can physically restrain you, but it does 
mean that you can become liable to him for damages 
suffered as a result of your moving without proper 
notice and in some states he can hold your furniture 
until the rent is paid. 

A lease is simply a rental contract and binds you and 
the landlord just as any other contract. The fact that 
you are in the Armed Forces and receive orders requir- 
ing you to move does not release you from a lease unless 
there is a “military clause” in the agreement. Such a 
clause generally provides that upon receipt of orders 
the lease may be terminated by the tenant giving a 
certain amount of notice to the landlord. If you break 
a lease without legal cause by moving prior to the end 
of the term, you will leave yourself open to being sued 
for damages. Again states differ on the amount of 
damages, but they all recognize the right of the landlord 
to sue you. If the landlord is successful, you can find 
yourself paying rent in two places. 


It is advisable, then, to consider a number of things 
before signing your name to a lease. The rent, of course, 
is a prime consideration. In areas near military in- 
stallations rents are usually high. You may find it best 
to leave your family where they are while you look 
around. Don’t forget that unless utilities are furnished 
you will have that cost in addition to your rent. The fact 
that after moving in you find that the total cost of living 
is so high you can’t afford to pay it is not legal justifica- 
tion for breaking your lease. Inspect the property care- 
fully. Generally speaking, except for hidden defects, the 
landlord rents “as is.” Inquire about the neighbors, 
investigate play areas for the children, parking space 
for your car, location of schools, churches, bus lines and 
shopping centers. This place, whether it is a three-room 
apartment or a fourteen-room house will be your home 
for a period of time. You can’t always get exactly what 
you want, but shop around until you find something 
that looks like it will be suitable. Dislike after you move 
in can make your homelife miserable, but can’t break 
your lease. 

Read your lease carefully and don’t sign anything 
you are not prepared to live up to. Make sure there is 
a military clause. If the landlord promises you some- 
thing or agrees to waive a requirement, have it written 
in the lease otherwise it will not be enforceable. If you 
have any doubts, seek advice BEFORE signing. 

After you have moved in, one thing to remember is 
that the landlord normally has a big investment in his 
property. Care and consideration on your part will 
usually result in his being considerate of your problems. 





CUSTOM-FREE ENTRY OF GIFTS 


The Act allowing free importation of gifts from mem- 
bers of the Armed Forces serving overseas, as promul- 
gated in OPNAVINST 5840.1, has been extended until 
1 July 1959 by Public Law 85-30. 

Duty-free entry is accorded bona fide gifts from 
members of the armed forces of the United States on 
duty outside the continental United States if the value 
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of the gifts does not exceed $50, except importation of 
tobacco and alcoholic beverages which are subject to 
regulations as the Secretary of the Treasury may pre. 
scribe. 

The shipment must be accompanied by a declaration 
and a certificate as set out in the enclosures of OPNAV- 
INST 5840.1. 
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CMR DIGESTS 


The purpose of this coiumn is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational 
purposes. 


NOTE: DESERTION—INSTRUCTIONS ON INTENT BASED ON 164a, 
MCM, 1951, ARE ERRONEOUS AND PREJUDICIAL— 


@ The accused was tried and convicted of desertion and 
failure to obey a lawful order. A board of review 
affirmed the findings and sentence as approved below. 
An unauthorized absence of a period of seventeen days 
terminated by apprehension was the subject of the de- 
sertion charge. 

The majority opinion of the United States Court of 
Military Appeals stated: 

“Among his instructions to the court-martial, the law 
officer included the following remarks: 

‘If the condition of absence without proper author- 
ity is much prolonged and there is no satisfactory 
explanation of it, the court will be justified in in- 
ferring from that fact alone an intent to remain 
absent permanently. 

‘If the court finds that an absence of approximately 
17 days has been proved, it is for the court to deter- 
mine if such period of absence is a much prolonged 
one under all the facts and circumstances in this case, 
and it is for the court to determine from the evidence 
whether the absence has been satisfactorily explained. 

‘To warrant a conviction, evidence of a much pro- 
longed absence or of other circumstances must be in- 
troduced from which the intent to desert can be in- 
ferred.’ [Emphasis supplied.] 

These instructions are based substantially on paragraph 
164a, Manual for Courts-Martial, United States, 1951, 
where, in the general discussion of the substantive of- 
fense of desertion, the Manual states: 

‘If the condition of absence without proper author- 
ity is much prolonged and there is no satisfactory 
explanation of it, the court will be justified in in- 
ferring from that alone an intent to remain absent 
permanently.’ 

Insofar as this portion of the Manual sets forth an 
erroneous principle of law—as distinguished from a rule 
of evidence—this Court is not bound thereby. Where 
the Manual conflicts with the Code or the law, as in- 
terpreted by this Court, it must give way.” 

In reaching the conclusion that the instructions to the 
court-martial were in error and that the accused was 
prejudiced thereby, the majority of the Court said: “The 
court-martial must consider the necessary ingredient of 
intent and if the instructions as given would have al- 
lowed them to convict the accused of desertion without 
their considering his specific intent, such instructions 
were in error and he was prejudiced. This is exactly 
what occurred in this case. The ‘established fact’ in this 
justifiable inference is a period of absence. The fact 
that a court-martial is admonished to consider all the 
facts and circumstances in arriving at an adjectival 
characterization of a period of absence is of no conse- 


quence. Neither the law officer nor the Manual for 
Courts-Martial, * * *, may substitute a period of ab- 
sence for the necessary ingredient of intent—regardless 
of the character of such a period. An absence of seven- 
teen days, or seventeen months, or seventeen years, is 
only an absence—though its probative value may be 
great—and it is not a substitute for intent. The court- 
martial must consider the intent of the accused.” U.S. 
v. Cothern, USCMA No. 9580, decided 19 July 1957. 

See also U. S. v. Burgess, USCMA No. 10001, decided 
19 July 1957, a desertion case which involved an un- 
authorized absence of six months, where a similar in- 
struction was held erroneous. 


As a result of these decisions, similar instructions, justifying an 
inference of an intent to desert based on the fact of a much 
prolonged unauthorized absence alone (164a MCM, 1951), are 


erron2ous and should not be used. See ALNAV 28 of 22 July 
1957. 


NOTE: MCM, 1951—Use of by court members of general court- 
martial during closed deliberations 


@ In U. S. v. Bosweil, USCMA No. 9345, decided 19 
July 1957, the United States Court of Military Appeals 
made the following proncuncement as to the use of the 
Manual for Courts-Martial by court members in their 
closed session deliberations: 

“* * *, we disapprove the practice of providing the 
court members with a copy of the Manual for Courts- 
Martial for use in their closed session deliberations. 

“Recently, in United States v. Wilson, 7 USCMA 713, 
23 CMR 177, we reemphasized the responsibility of the 
law officer in the instructional area. We said that if 
‘we are to build a real system of military justice, we 
must ensure that the law officer is shouldered with the 
responsibility of seeing to it that the court-martial 
members are given proper guideposts to reach a fair and 
just verdict.’ In one of our early opinions we held that 
the law officer does not discharge his duty to instruct 
by merely referring to paragraphs of the Manual and 
directing the court members to read those paragraphs. 
One of the reasons we gave for that decision is par- 
ticularly applicable to this case. We pointed out that 
the court members ‘may not understand * * * [the Man- 
ual’s discussion] and may well be confused by addi- 
tional matter appearing in the text, not applicable to the 
case before them.’ United States v. Gilbertson, 1 
USCMA 465, 4 CMR 57. See also United States v. 
Richardson, 2 USCMA 88, 6 CMR 88. Later we held 
that it is also error for the court members to consult 
cases referred to by the law officer ‘for the purpose of 
determining for themselves what law should be applied 
to the case.’ United States v. Lowry, 4 USCMA 448, 
453, 16 CMR 22. In short, it is improper for court 
members to consult outside sources for information on 
the law. In that respect the Manual is no different from 
other legal authorities. It, too, has no place in the 
closed session deliberations of the court-martial.” 
BOARDS OF REVIEW—SENTENCES—On reviewing the record of 
trial, a board of review may affirm the court-martial’s findings of 
guiliy and disapprove all punishment without ordering a rehearing 
or dismissing the charges. 

@ “On reviewing the record of trial, the board of review 
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affirmed the court-martial’s findings of guilty. How- 
ever, it disapproved all punishment.” The Court of 
Military Appeals was asked to determine whether the 
board of review erred in disapproving all punishment 
without ordering a rehearing of the sentence. 

“The present case is a rehearing. The accused was 
convicted by a special court-martial for failing to obey 
an order to report to his ship. He was sentenced to a 
bad-conduct discharge. Both the convening and the 
supervisory authority affirmed the conviction. The 
board of review determined that the sentence was ‘in- 
appropriately severe.’ In part, its decision was based 
on the fact that the accused had served forty-four days’ 
confinement of the original three-month sentence. As a 
result, the board, in effect, affirmed no punishment as 
the approved ‘sentence.’ Similar action has been taken 
in other cases by a Coast Guard and Air Force board of 
review. United States v. Mitchell, 21 CMR 605; United 
States v. Peck, 20 CMR 810. 

“A board of review can ‘act only within the direct or 
reasonably implied scope of the powers given to it by the 
Uniform Code.’ United States v. Lanford, 6 USCMA 
371, 376, 20 CMR 87. The basic grant of power is con- 
tained in Article 66 of the Uniform Code, 10 USC § 866. 
It is there provided that the board of review can ‘affirm 
* * * the sentence or such part or amount of the sen- 
tence, as it finds correct in law and fact and determines, 
on the basis of the entire record, should be approved.’ ” 

After reiterating the principle of law announced in 
United States v. Brasher, 2 USCMA 50, 6 CMR 50, that 
manifestly, a board of review can approve only so much 
of a sentence as is legal, it was said in the majority 
opinion: “But legality is not the only frame of reference. 
The board of review must also consider whether the 
sentence is a ‘fair and just punishment for every ac- 
cused.’ United States v. Lanford, supra, page 378. As 
a matter of fact, the desire of Congress to have the 
board of review determine the appropriateness of a 
sentence is so strongly stated we concluded that a board 
of review can even ameliorate a sentence which the 
Unfiorm Code makes mandatory for the court-martial. 
United States v. Jefferson, 7 USCMA 193, 21 CMR 319. 
In short, the criterion for the exercise of the board of 
review’s power over the sentence is not legality alone, 
but legality limited by appropriateness. United States 
v. Stene, 7 USCMA 277, 22 CMR 67. 

“Thus, the maximum limit of the board of review’s 
authority over the sentence is fairly well marked out. 
What about the lower limit? The operative standard 
in this area is a simple one. The board of review can 
treat ‘an accused with less rigor than their authority 
permits.’ * * * [T]he board of review has the power 
to fix the quantum of punishment as it is specially suited 
to the accused’s case.” 

As to the question of determination of an appropriate 
minimum sentence by a board of review, the majority 
concluded. “The board of review has even wider dis- 
cretion than a court-martial. United States v. Jefferson, 
supra. In exercising a choice between approving a part 
of the punishment or no punishment, the board of re- 
view must be guided by practicalities; and it need not 
concern itself with triflings.” 
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The issue of whether or not the charges in this case 
should be dismissed was disposed of by the majority 
opinion when it was said: “In reaching our conclusion 
we have not overlooked the provision in Article 66 (d), 
10 USC § 866, that if the board of review sets aside the 
findings and the sentence and does not order a rehearing, 
it shall order that the charges be dismissed. By its 
express terms the provision is applicable only when 
both the findings and the sentence are disapproved. 
Since the board of review affirmed the findings, it was 
not bound to dismiss the charges. U.S. v. Atkins, —- 
USCMA —, — CMR —. 


CHARGES AND SPECIFICATIONS—Specifications alleging ‘‘wrong- 
ful withholding" fatally defective. 


@ The accused was tried by special court-martial for 
absence without leave and “wrongful withholding” in 
contravention of Articles 86 and 121, UCMJ. “He 
pleaded guilty to the charge of unauthorized absence, 
not guilty to the withholding offense, but was convicted 
of both as charged. He was sentenced to a bad-conduct 
discharge, five months’ confinement, and forfeiture of 
$50 per month for a like period. Both the convening 
and supervisory authorities approved the findings and 
sentence, but a board of review determined that the 
specification purporting to allege a violation of Article 
121 failed to state an offense, and accordingly disap- 
proved the conviction thereunder, and set aside that part 
of the sentence providing for a punitive discharge. 
Thereafter, The Judge Advocate General of the Navy 
certified the case to this Court requesting action on the 
following issue: 


‘Does the specification of Charge II state an offense 
cognizable under the Uniform Code of Military 
Justice?’ ” 


The conviction for unauthorized absence was not 
challenged, and the United State Court of Military 
Appeals was “concerned only with the sufficiency of the 
other specification.” The specification in question was 
phrased as follows: 


“In that, * * *, did at * * *, from on or about 
* * * until on or about * * *, wrongfully withhold 
an automobile, a green 1949 Pontiac Sedan, of a value 
of about $150.00, the property of * * *,’ 


“Defense counsel attacked the specification at trial, 
arguing that it failed to allege any fact or conclusion 
from which the essential element of specific intent could 
be inferred and therefore that it did not state an offense. 
The court denied counsel’s motion to dismiss the specifi- 
cation and, after the taking of testimony was completed, 
convicted the accused. The members of the board of 
review, however, reached the conclusion that the court- 
martial erred, for they held that the specification of 
wrongful withholding did not allege a crime.” 

The crux of the Government’s argument was that “the 
specification states the offense of wrongful appropria- 
tion.” The Court agreed that “if that contention could 
be sustained, then the pleading would be sufficient, for 
the form specification—which we have tacitly approved 
on many occasions—suggests that the use of the 
phrase ‘unlawfully appropriate’ is proper to define the 
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offense.” In support of its argument, the Government 


urged that the terms “appropriate” and ‘’withhold” are . 


synonymous, and therefore that the substitution of the 
latter word for former in a specification does not render 
the pleading fatally defective. They argued “that the 
use of the term ‘withhold’ makes the specification all the 
more plain, for it more exactly describes the actions of 
the accused.” 

The Court of Military Appeals, did not agree 
with the Government’s contention. It said: “First we 
are convinced that the ordinary connotation of the word 
appropriate is not similar or identical to that of the 
word withhold. Perhaps every misappropriation may 
be wrongful withholding but the converse does not fol- 
low. Second, assuming similarity in ordinary usage, in 
the military community, wrongful appropriation is a 
‘term of art’, deriving its special meaning from the Uni- 
form Code of Military Justice. However, wrongful 
withholding has not been given the same considered 
treatment. Article 121 of the Code * * * defines 
wrongful appropriation as follows: 

‘(a) Any person subject to this chapter who wrong- 
fully takes, obtains, or withholds, by any means, from 
the possession of the owner or of any other person 
any money, personal property, or article of value of 
any kind— 

‘(2) with intent temporarily to deprive or defraud 
another person of the use and benefit of property or 
to appropriate it to his own use or the use of any 
person other than the owner, is guilty of wrongful 
appropriation.’ 

“Wrongful appropriation, then, in the military connotes 
the wrongful obtaining or withholding of certain goods, 
coupled with the specific intent temporarily to deprive 
another of the use and benefit of his property. It is for 
that reason that the phrase| wrongful appropriation 
states by fair implication both of those elements of the 
offense. 

“On the other hand, the term withholding, whether 
wrongful or otherwise, has no such special meaning, and 
it has not been defined in military law to include any 
criminal mens rea. Rather, it is only mentioned in the 
Code or the Manual in its ordinary sense, and it there 
indicates only one of the types of possession, which must 
be coupled with the necessary intent to make out either 
larceny or wrongful appropriation.) Article 121, Uni- 
form Code of Military Justice, supra; Manual for 
Courts-Martial, United States, 1951, paragraph 200. 
If, therefore, wrongful withholding must be combined 
with an element of specific intent to equal misappropria- 
tion, the two cannot be synonymous. Accordingly, 
since the term wrongful withholding does not fairly 
embrace any specific intent, the specification does not 
allege wrongful appropriation.” 

Having determined that the pleading alleged only 
wrongful withholding, the Court cited its language in 
U.S. v. Norris, 2 USCMA 236, 8 CMR 36: 

“We are persuaded, as apparently the drafters of 
the Manual were, that Congress has, in Article 121, 
covered the entire field of criminal conversion for 
military law. We are not disposed to add a third con- 
version offense to those specifically defined.’ ” 


The Court then said: “There we indicated that there 
was no offense of wrongful taking in the absence of 
specific intent to deprive an owner of his property, either 
permanently or temporarily, and the rationale of that 
decision is dispositive of this issue. While the Govern- 
ment is free to prosecute under specifications couched 
in language of its choice, it must make certain that every 
essential element of the offense is pleaded, either directly 
or by fair implication.” 

The Court found the specification fatally defective. © 
The certified question was answered in the negative and 
the decision of the board of review was affirmed. U.S. 
v. Geppert, 7 USCMA 741, 23 CMR 205. 


PRESUMPTIONS—INSTRUCTIONS—tInstructions on presumption of 
intent from doing an intentional act. 


@ The accused was tried and convicted of unpremedi- 
tated murder in violation of Article 118, UCMJ. He was 
sentenced to be dishonorably discharged, to forfeit all 
pay and allowances, and to be confined at hard labor for 
twenty years. The convening authority approved the 
findings and sentence. The board of review reduced the 
period of confinement to fifteen years but otherwise 
affirmed the findings and sentence. The Acting Judge 
Advocate General of the Army further reduced the con- 
finement to eight years. 

One of the issues considered by the United States 
Court of Military Appeals in disposing of the case con- 
cerned the law officer’s instructions on presumption of 
intent. 

“In the course of his instructions, the law officer in- 
structed that ‘a person is presumed to have intended the 
natural and probable consequences of an act purposely 
done by him,’ and ‘if a person does an intentional act 
likely to result in death or great bodily harm, he may 
be presumed to have intended death or great bodily 
harm.’ 

“As we said in the case of United States v. Ball, 
8 USCMA 25, 23 CMR 249, insofar as the term ‘pre- 
sumption’ refers to inferences that the court-martial 
may draw from the facts it is properly before the triers 
of fact. We rejected in that case the theory expressed 
in the case of Alpine Forwarding Co. v. Pennsylvania 
R. Co., 60 F. 2d 734, 786 (CA 2d Cir) (1932), that 
presumptions have no effect, except as pleading devices, 
and held that the Manual for Courts-Martial, United 
States, 1951, at paragraph 138a, adopted a competing 
rule that allows justifiable inferences to go to the court- 
martial in the form of instructions. The word ‘pre- 
sumption’ by itself is not error and we must look to the 
four corners of the instructions to see whether or not 
the court-martial was adequately instructed as to the 
effect of the presumption given. In this case we think 
the following instructions allowed the court-martial full 
discretion to accept the presumption or reject it accord- 
ing to their experience: 


“‘T have mentioned in my instructions on unpre- 
meditated murder, an intent to kill, or an intent to 
inflict great bodily harm. Intent ordinarily cannot 
be proved by direct evidence unless, for example, the 
accused has been overheard to make a statement of 
his intent. You are advised, however, that intent may 
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be proved by circumstantial evidence, that is, by facts 
and circumstances from which, according to the com- 
mon experience of mankind, you may reasonably infer 
the existence of an intent. Thus the law presumes, 
and you would be justified in inferring that a person 
must have intended the natural and probable con- 
sequences of an act purposely done by him. The 
weight, if any, to be given an inference of the ac- 
cused’s intent must of course depend upon the circum- 
stances attending the proved facts which give rise to 
the inference, as well as all the other evidence in the 
case. It is for you to make this determination.’ 

[Emphasis supplied. ]” 

The Court reasoned that the above passage clearly 
left the final determination of the intent of the accused 
in the hands of the court-martial and that these in- 
structions correctly advised the court-martial members 
of the effect the so-called presumptions given were to 
have in their deliberation and there was no error. 

“It is further argued that presumptions dealing with 
the criminal intent are erroneous as conflicting with the 
doctrine set forth by the Supreme Court in Morissette v. 
United States, 342 US 246, * * *. In that case the 
Court held that intent is always a matter for the finders 
of fact and that any conclusive presumption would 
effectively eliminate intent as an ingredient of an 
offense. This, of course, is clearly not involved in the 
instant case because we are dealing not with a presump- 
tion of law but rather a presumption of fact that stands 
on its own probative legs, so to speak, and is to be con- 
sidered together with all the evidence. It is, of course, 
therefore, a rebuttable inference. The Supreme Court 
has stated—though we have determined that in this case 
it is factually otherwise—and we agree, that if the in- 
structions when taken as a whole allow conclusive effect 
to be given the presumption instructed upon, the 
instructions are erroneous. The Supreme Court in the 
Morissette case, supra, also said that: 

“««¢* * * A presumption which would permit but 


not require the jury to assume intent from an isolated 
fact would prejudge a conclusion which the jury 
should reach of its own volition. A presumption 
which would permit the jury to make an assumption 
which all the evidence considered together does not 
logically establish would give to a proven fact an 
artificial and fictional effect.’ [Emphasis supplied.] 
“In other words, if the court-martial thought it had 
only to find the established fact—the dangerous act— 
and could ignore the presumed fact—the intent—the 
instruction was erroneous. In the instant case the court- 
martial was not under any such impression. We assume 
that they followed their instructions. They were told 
that they would be justified in inferring that the ac- 
cused intended the natural and probable consequences of 
his acts, but they were also told that the weight to be 
given to this presumed fact must depend on the circum- 
stances attending the proved facts as well as all the 
other evidence in the case. Determination of intent was 
correctly left to the members of the court-martial. We 
think that the instant case is not only not in conflict with 
the Morissette case, supra, but is consistent with it and | 
other cases interpreting it.” 
The Court also said: “It is not out of order to further © 
point out that the presumption involved in this case is 
not an isolated fact that would allow a conclusion which 
was not logically consistent with all the evidence. The 
effect of the type of presumption involved here is to give 
a fact situation its logical probative effect. The pre- 
sumptions in the Federal cases cited * * * are pre- 
sumptions of convenience that do not have their genesis 
in probative value—they are as easily explained by 
innocent mistake as by malicious intent. The act in- 
volved here—using a knife in a fight—has considerable 
probative value apart from convenience. It would be 
ridiculous to say that a law officer may not assist the 
court-martial by instructions on relevant permissible 
inferences.” U.S. v. Miller, 8 USCMA 33, 23 CMR 257. 





BULLETIN BOARD... 


CDR Robert S. McKnight, USNR, from NAS, Pensa- 
cola, to NAVBASE, Key West. 

LT William E. Merritt, III, USN, from NAS, Moffett 
Field to PG Scol, Monterey. 

CAPT Ralph T. Moloney, USN, from USSSO Italy to 
JAG (West Coast). 

CDR John D. Moroney, USN, from NATTC, Norman, to 
COMSERVPAC. 

LCDR Richard C. Smith, USNR, from NAVSTA, Nor- 
folk, to NAVSTA, Subic Bay. 

CDR Merlin H. Staring, USN, from JAG to CIN- 
CNELM. 

LTJG Robert C. Stubbs, USN, from NATTC, Memphis, 
to PG Scol, Monterey. 

CDR Clark C. Totherow, USNR, from NAVBASE, Key 
West, to COM 4. 

CDR Victor L. Tucker, USNR, from U. S. Naval Hos- 
pital, Bethesda to MCRD, Parris Island. 

CAPT Curtis T. Youngblood, USN, from CINCNELM 
to NAVPETRES. 


(Continued from page 7) 
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NOTICE 


The Commissioner of Internal Revenue ruled in April 
1951 that the amounts of partial forfeitures of pay 
pursuant to court-martial are in the nature of “fines” 
which must be included in the gross income of the in- 
dividual against whom the forfeiture is imposed. How- 
ever, the Comptroller General of the United States in his — 
decision B-127765 dated August 3, 1956, has distin- 
guished a fine from a forfeiture, whether total or par- 
tial. He notes that a fine constitutes an indebtedness to 
the Government which may be paid out of the pay of the 
man or out of funds in his possession. He holds, how- 
ever, that a court-martial forfeiture constitutes a com- 
plete loss of entitlement to the pay so forfeited. In 
effect, it represents a reduction of his earnings. The 
Commissioner of Internal Revenue was requested in 
October 1956, to reconsider his prior ruling made in 
April 1951. Accordingly, in March 1957, he revoked his 
ruling of April 13, 1951, and held that the forfeited pay 
should be excluded from the gross income of the in- 
dividual against whom the action is taken. 


U. S. GOVERNMENT PRINTING OFFICE: 1957 








